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RECEKVEDCLERk’S OFFICF

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD I4PR 162002

IN THE MATTER OF: ) STATE OF ILLINOIS

PetitionofMATERIAL SERVICECORPORATION ) AS 02-1 PO1IUtIOfl Control Board
for anAdjustedStandardfrom 35 Iii. Adm. Code ) (AdjustedStandard)
302.208,406.202and304.105 )

)

MOTION FOR LEAVE TO FILE RECOMMENDATION INSTANTER

NOW COMEStheIllinois EnvironmentalProtectionAgency(“Illinois EPA”) by one of

its attorneys,DeborahJ. Williams, andmovesthePollution ControlBoard(“Board”) to allow the

filing oftheIllinois EPARecommendationinstanterin theabovematter. In supportof its

request,theIllinois EPA statesasfollows:

1. OnNovember29, 2001,MSC filed aPetitionfor anAdjustedStandardfrom 35

Ill. Adm. Code302.208,406.202and304.105with theIllinois PollutionControlBoard

(“Board”) for relieffrom theTotal DissolvedSolidsandSulfateslimitations applicableto its

quarryoperationlocatedin theVillage ofMcCook,Cook County,Illinois.

2. On December19, 2001,MSC filed a Certificateof Publicationwith theBoard

pursuantto 415ILCS 5/28.1(d)(2000)and35 Ill. Adm. Code104.408and104.410certifyingthat

noticeof its AdjustedStandardPetitionwaspublishedin theChicagoTribuneon December10,

2001.

3. TheIllinois EPA is requiredto respondto aPetitionfor AdjustedStandardwithin

forty-five (45)daysoffiling pursuantto 35 Iii. Adm. Code104.416.

4. OnJanuary16, 2002,theHearingOfficer grantedtheIllinois EPA’smotionfor

extensionoftimeto file its Recommendationuntil February28, 2002. On February28, 2002,the

HearingOfficergrantedasecondmotionfor extensionoftime until March28, 2002.



5. Thetimerequiredby Section104.416andtheadditionaltime grantedbythe

HearingOfficer hasbeeninadequatefor theIllinois EPA to finalizeits Recommendationdueto

theconflict ofothertimesensitiveobligations.

6. Petitionerwill sufferno prejudiceshouldtheIllinois EPA’smotionbe grantedas

theIllinois EPA’s final Recommendationto theBoardin this matterrecommendsthat theBoard

grantPetitioner’sAdjustedStandardPetition.

WHEREFORE,the Illinois EPA respectfullyrequeststhatits Recommendationin

AS 02-1be filed instanter.

RespectfullySubmitted

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

BY2kOAiJUJ)LIJL&/Th
Deborah~JWi11iams
AssistantCounsel
Division ofLegal Counsel

DATED: April 1~ , 2002
1021 N. GrandAve. East
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544



REC ~ DCLERk’SOFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD ~4PR162002
IN THE MATTER OF: ) STATE OF ILLINOIS

) POllution Con trol Board

Petitionof MATERIAL SERVICECORPORATION ) AS 02-1
for an AdjustedStandardfrom 35 Ill. Adm. Code ) (AdjustedStandard- Water)
302.208,406.202and304.105 )

)

RECOMMENDATION OF THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

NOW COMEStheIllinois EnvironmentalProtectionAgency(“Illinois EPA”) by oneof

its attorneys,DeborahJ.Williams, in responseto thePetitionfor AdjustedStandard(“Petition”)

ofMaterial ServiceCorporation(“MSC” or “Petitioner”) from 35 Ill. Adm. Code302.208,

406.202and304.105andpursuantto 35 Ill. Adm. Code104.416,herebyrecommendsthatthe

Pollution ControlBoard(“Board”) GRANT MSC’s requestfor anAdjustedStandardfrom 35

Ill. Adm. Code302.208. TheIllinois EPA concludesthatanAdjustedStandardfrom this

provisionmakesanAdjustedStandardfrom 35 Ill. Adm. Code304.105and406.202

unnecessary.In supportof its recommendation,theIllinois EPA statesasfollows:

I. INTRODUCTION

1. OnNovember29, 2001,MSC filed a Petitionwith theBoardfor anAdjusted

Standardfrom 35 Ill. Adm. Code302.208,406.202and304.105for relief from thetotal

dissolvedsolids (“TDS”) andsulfatelimitations applicableto its quarryoperationlocatedin the

Village ofMcCook,Cook County,Illinois.

2. On December19, 2001,MSC filed aCertificateof Publicationwith theBoard

pursuantto 415ILCS 5/28.1(d)(2000)and35 Ill. Adm. Code104.408and 104.410certifying

that noticeof its AdjustedStandardPetitionwaspublishedin theChicagoTribuneon December



10, 2001. TheBoardapparentlyacceptedMSC’s AdjustedStandardPetitionandCertificateof

PublicationonJanuary10, 2002.

3. TheIllinois EPA is requiredto file aRecommendationwith theBoardwithin 45

daysofthefiling ofaPetitionfor AdjustedStandardorwithin 30 daysbeforea scheduled

hearingdate,whicheveroccursearlier. 35 Ill. Adm. Code104.416. OnJanuary16, 2002, the

HearingOfficergrantedtheIllinois EPA’s motionfor extensionoftimeuntil February28, 2002.

OnFebruary28, 2002,theHearingOfficergrantedtheIllinois EPA’smotion for extensionof

timeto file its Recommendationuntil March28, 2002. TheIllinois EPA hasfiled amotion to

acceptfiling of its Recommendationinstantersimultaneouslywith this Recommendation.MSC

haswaivedits right to ahearingin this matter.Petition at 15.

II. BACKGROUND

4. MSCoperatesalimestonequarryin the Village ofMcCooklocatedin the

southwesternportionofCook County. Petitionfor AdjustedStandard(“Pet.”) at 1. MSC’s

dischargeis permittedpursuantto NationalPollutantDischargeElimination System(“NDPES”)

permitNo. IL 0001945,issuedon September25, 2000(expirationdateAugust31, 2005)and

NPDESpermitNo. 1LG840029ageneralpermit for non-coalminesissuedto MSC on December

9, 1997andexpiringon May31,2002.

5. TheFederalQuarryis 300 feetdeepandintersectsgroundwaterseams.Pet.at 1.

Groundwateraswell assurfacewater(in theform of rain)entersthequarrypits andmustbe

pumpedout to facilitatequarryingoperations.Thewateris pumpedoutofMSC’s quarryand

dischargedinto theMcCookDrainageDitch. Petitionerhasstatedthatgroundwaterseepageand

stormwatermustbe pumpedfrom thequarryat an estimatedaveragerateof3,600,000gallons

per day. Pet.at 1. After astormevent,thevolume approaches6,000,000gallonsperday. Pet.
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at 4. Upstreamfrom theMSC quarry,theMcCookDitch receivesdischargesfrom theVillage of

Brookfield’s stormsewersystem.Below MSC’s outfall, theDitch receivesadditionalindustrial

dischargesandflows into theSummitConduit. TheSummitConduittransportsthesewaters

undertheDesPlainesRiver andinto the ChicagoSanitaryandShip Canal. Pet.at 1-2.

6. Thegroundwaterin theareaofMSC’s quarryis very “hard.” Dissolvedsolids

andsulfatearepresentin high concentrationsandin manycasesuncontaminatedgroundwater

doesnot meetthewaterqualitystandardsfor TDS of 1,000milligramsper liter (“mgIL”) and

sulfateof 500 mg/L. Therainwaterthatfalls into thequarrypits dilutes theaccumulated

groundwater,but this is oftenstill not enoughdilution to meetwaterquality standardsin the

waterthatis pumpedinto thereceivingstream.

7. In additionto pumpingaccumulatedgroundwaterandrunoffinto theMcCook

Ditch, someoftheaccumulatedwateris usedby MSC to washits product. Pet.at 5. Settling

pondsareusedto removetherock dustfrom this process.This effluentis mixedwith thepit

pumpageanddischargedto thestream.Id. MSC submittedatechnicaljustificationdocument

with its AdjustedStandardPetitionpreparedby theirconsultant,DAI Environmentaltitled

“Technical Evaluationfor anAdjustedStandardPetition,MaterialServiceCorporation— Federal

Quarry,McCook, Illinois (November28, 2001).” SeePet.at Exhibit 3. MSC’s consultant

concludedthat theeffluentproducedfrom washingits productwith groundwaterseepageis not a

contributingfactorto thereceivingstream’sinability to meettheTDS andsulfatewaterquality

standardsfor generalusewaters,but rather,it is hardnessofthegroundwaterthatis preventing

MSC’s dischargefrom meetingthewaterquality standardsfor TDS andsulfate.

8. TheChicagoShipandSanitaryCanalintowhichtheMcCookDrainageDitch

flows is definedasSecondaryContactandIndigenousAquaticLife WatersunderIllinois law.
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See,35 Ill. Adm. Code303.204and303.441(a). Pursuantto 35 Ill. Adm. Code302.407,thereis

no secondarycontactstandardfor sulfateandthestandardfor TDSis 1,500mg/L.

III. RELIEF REQUESTED

9. With regardsto thereliefrequested,MSC statesthatit is requestinganadjusted

standardto setthewaterquality standardin theMcCookDrainageDitch at a level reflectiveof

thebackgroundlevelsseepingfrom thegroundwater.Pet.at 9. Petitionerhasrequestedrelief

fromtheBoardin theform ofadjustedwaterqualitystandardsfor TDS andsulfateapplicableto

theMcCookDitch. TheIllinois EPAwould submittheadjustedstandard,if grantedby the

Board,to theUnitedStatesEnvironmentalProtectionAgency(“U.S. EPA”) for approvaland

incorporatethelimits establishedby theadjustedstandardinto MSC’s NPDESpermit IL

0001945. It is anticipatedby theIllinois EPA thatif adjustedstandardrelief is grantedby the

Board,MSC will no longerholda generalpermit andasitespecificpermit,but its outfalls will

be incorporatedinto asinglesitespecificNPDES permit.

10. Specifically,MSC is requestinganadjustedwaterqualitystandardin the McCook

Ditchof 1,900mgIL ofTDS (increasedfrom 1,000mg/L) and850mg/L of sulfate(increased

from 500 mg/L). In reviewingthelevel of reliefrequestedbyMSC, it appearsthattherequested

adjustedwaterqualitystandardsaresetata level for sulfatethatis somewhatabovethatsampled

by MSC, but lowerthanlevelsobtainedfrom studiesofthe sameaquifer. MSCrequestedalevel

for TDS thatis lowerthanthehighestrecordedvaluesobtainedby MSC, but leavesamarginof

safetyabovethetypical averagevaluesfoundthroughouttheaquifer.

11. Typically, an Illinois EPA Recommendationfor thegrantofanadjustedwater

qualitystandardwould identify thebeginningofthereceivingstreamaffectedasthe Petitioner’s

dischargepoint. MSC hasrequestedthat thereliefcovertheentire lengthof theMcCookDitch
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beginningat the~ StreetCulvert. GiventhelocationofMSC’s outfall, theIllinois EPAagrees

this is areasonableandconvenientmethodof definingthereceivingstream.

IV. LEVEL OF JUSTIFICATION REQUIRED

12. TheIllinois EPAagreeswith thePetitionerthattheregulationsof general

applicability at 35 Ill. Adm. Code302.208,304.105and406.202do notspecifya level of

justificationor otherrequirementsnecessaryforthistypeofadjustedstandard.Sincethereis no

specific level ofjustification for adjustedstandardsfrom theregulationsat issuein thisPetition,

thegenerallevel ofjustificationprovidedin Section28.1 oftheEnvironmentalProtectionAct

(“Act”), 415 ILCS 5/28.1,is thestandardofreviewby which theBoardis to judgetheinstant

adjustedstandardpetition. Section28.1(c)of theAct, 415 ILCS 5/28.1(c),providesthegeneral

levelofjustificationthe Boardmustfind apetitionerto havemetwhengrantinganadjusted

standardpetition. Thatsubsectionprovides:

[T]he Boardmaygrantindividual adjustedstandardswheneverthe
Boarddetermines,uponadequateproofbypetitioner,that: 1) factors
relatingto thatpetitioneraresubstantiallyandsignificantlydifferent
from thefactorsrelieduponby theBoardin adoptingthegeneral
regulationapplicableto thatpetitioner;2) theexistenceofthosefactors
justifiesanadjustedstandard;3) therequestedstandardwill not resultin
environmentalorhealtheffectssubstantiallyandsignificantly more
adversethantheeffectsconsideredbytheBoardin adoptingtherule of
generalapplicability; and4) theadjustedstandardis consistentwith any
applicablefederal law.

TheIllinois EPA believesthat this is theproperstandardfor theBoardto considerandthatMSC

hasmetthis standardof reviewin this casefor thereasonsoutlinedbelow.

V. FACTS PRESENTEDIN THE PETITION

13. AlthoughtheMcCookDitch is definedunderIllinois law asgeneralusewaters,it

emptiesinto theChicagoSanitaryand Ship Canalwhich is definedassecondarycontactand
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indigenousaquaticlife waters. In additionto MSC’s discharge,theMcCook Ditch receives

dischargesfrom anumberofindustrial andmunicipaleffluents.

14. TheMcCook DrainageDitch is consideredalow flow streambecauseit hasa

sevenday, tenyearlow flow value(“7Q10”) of zerocubicfeetpersecond. Thehigh

concentrationofeffluent containinggroundwaterwith elevatedbackgroundconcentrationsof

TDSandsulfateresultsin streamconcentrationsthatviolatewaterquality standards.

15. MSC statesits quarryfloor is belowthelocal watertableandgroundwaterseeps

from thequarryface. Pet.at 4. Theonly treatmentcurrentlyperformedon thewaterthat seeps

into thequarryor is usedto washproductis theuseof settlingponds. Pet.at 5. Thegroundwater

seepageandstormwateraredrainedto apair ofsettlingpondson thequarryfloor. Thatwateris

pumpedup to anotherpondonanintermediategradeandthenup to atankat gradeandled

throughculvertsto the McCookDrainageDitch. Pet.at 4. MSC’s consultantperformedsampling

ofgroundwaterseepinginto thequarryandfoundanaverageTDS level of 1,345mg/L andan

averagesulfatelevel of425 mg/L. Pet. at 4-5. MSC statestheaveragepredictedconcentrations

in theMcCookDitch of sulfateare215 to 512 mg/L and865 to 1,787mg/L ofTDS. Pet.at 10.

16. Theolderportionofthe quarryis operatingundergeneralpermit ILG 840029for

non-coalminesthat expiresstatewideon May 31,2002andhasno TDS or sulfatelimits. Pet.at

AppendixA. TheIllinois EPAdid nothaveinformationatthetime this permitwasissuedofany

complianceproblemswith theTDS andsulfatewaterquality standardsin theMcCookDitch.

An NPDESpermit (IL0001945)hasbeenissuedfor thenewestareaof MSC’s quarrywith limits

for TDS andsulfatesetat thegeneralusewaterquality standardafteradditionalsamplingdata

waspresentedaspartofthepermittingprocess.Id. Accordingto MSC, this minewill not reach

groundwaterfor severalyears,sotherewill notbe an immediateproblemmeetingtheselimits.
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TheIllinois EPA andMSC intendto amendthis sitespecificpermit to incorporateanyadjusted

waterqualitystandardapprovedby theBoardin thismatter. Outfalls002 and003 arecovered

by thesitespecificpermit,while outfall 001 is currentlystill coveredby the generalpermit.

17. In winter,whenroadsaltrunoffis high,MSC’ s dischargestabilizesthe levelsof

TDS andsulfatein theDitch. Undernormalconditions,MSC’s dischargeincreasesthelevelsin

theditch by 169 mg/L of sulfateand346 mg/L of TDS. Pet. at 10. AppendixI. Whenthereis

stormwaterpresent,the levelsofTDS andsulfatearealsodiluted significantly.

18. Accordingto MSC’s consultant,atperiodsof low flow, MSC’s dischargeinto the

ditch maybe theonly flow componentthatfostersanypermanentaquaticecosystemin thewater

body. Pet.at 10. TheIllinois EPA agreeswith this analysisandwould evengo sofar asto say

thatthequarryeffluentis oneofthe lesscontaminatedsourcesofwaterin theMcCook Ditch.

VI. EFFORTS NECESSARYTO ACHIEVE COMPLIANCE AND ALTERNATIVES

19. ThePetitionerexaminedseveralalternativesto achievecompliancewith theTDS

andsulfatewaterquality standard.Thealternativesaddressedby MSCaredilution, deepwell

injection, andreverseosmosisandde-ionization.Pet. at 7-8. With regardto dilution, MSC’s

consultantestimatedthat2 million gallonsperdayof LakeMichiganwaterwouldhaveto be

dischargedto sufficiently dilute theMcCookDitch to meetthewaterquality standards.MSC

doesnot quantifywhetherdilution is acosteffectivesolution,sinceit concludesthatthestressit

would placeon theMcCookDitch andthe SummitConduitaresogreatasto makethe

alternativetechnicallyinfeasible. Pet.at 7. TheIllinois EPAagreesthatit is anundesirable

methodofcomplianceto utilize somuchcleanLakeMichiganwaterto dilute background

concentratesofTDS andsulfatefrom thegroundwaterseepageinto MSC’s quarry.

20. Deepwell injectionof theseepinggroundwaterinto adeeperstratumwasalso

considered.MSC’ s consultantestimatesthis would require8 to 10 injectionwells located
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severalhundredfeetapartfrom eachother. Pet. at 7. MSCconcludedthatthis alternativemight

notbe capableofbeingmanagedeffectivelygiventhehigh dissolvedsolidsandlow suspended

solidsnatureoftheseepage.Id. Capital costsof this alternativeareestimatedfrom between$19

million to $26 million with annualoperatingcostsashighas$16 million to $20 million. Pet.at

7, AppendixJ.

21. ReverseosmosisandDe-ionizationwould both involve removingdissolved

mineralsfrom thedischargeby treating40 percentofthetotal seepageprior to discharge.Pet. at

8. Reverseosmosiswouldbesomewhatlessexpensive,butboth technologieswould resultin

wasteproductofbrinethatwould haveto bedisposedofby injectionwells. Thecostsof these

technologieswould bebetween$2,300,000and$3,200,000with annualandoperatingcostsper

yearof $2,300,000to $5,600,000.Thisdoesnot includean additional$1,400,000to $1,900,000

eachyearfor brinedisposal. Id.

22. TheIllinois EPA agreesthatthealternativetechnologiesdiscussedby MSC for

treatmentanddisposalareanaccuraterepresentationoftheavailabletechnologiesto achieve

compliancewith theseparameters.TheBoardhasfoundthesetechnologiesto be lackingin

severalotheradjustedstandardpetitions.’ As MSC pointsout in its Petition,theBoardhas

recognizedthatthetreatmenttechnologiesavailablefor sulfatearevery expensiveandresultin

bi-productsthatcreateenvironmentalconcernsof theirown. Pet. at 8. MSC ‘ sPetition

accuratelydetailsthe futility ofthealternativetreatmentmethodsto reducetheTDS andsulfate

in its effluent. Thereis no economicallyreasonabletechnologyto removeor disposeofthese

dissolvedsubstancesotherthantheexistingdischargeto surfacewaters.

1 SeeAdjustedStandardsgrantedto thefollowing dischargers:ConsumersIllinois WaterCompanyandNutrasweet

(Takasago)(AS89-3), BordenChemical(AS 93-2),Akso Nobel(AS 93-8),AbbotLaboratories(AS 99-5) and
Rhodia,Inc. andThornCreekBasinSanitaryDistrict (AS 01-9).
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23. In additionto a discussionofalternatives,MSC’spetitionthoroughlyexplainsthe

geologicalconditionsthatmakecomplianceimpossiblein this case.After evaluatingthe

annualizedandcapitalcostsofeachalternativeandconsideringtheadversecross-media

environmentalimpactsresultingfrom thevariousalternativemethodsof compliance,the Illinois

EPA agreesthatnoneoftheseareviableoptions. In addition,thecostofcompliancepresented

bythePetitionersexceedsthetypical costof secondarytreatmentfor thesepollutants,which is

takeninto accountin establishingthebestachievabletechnologythat is economicallyavailable

for industrialsources.TheIllinois EPA believesthatall conceivableoptionswereinvestigated

andnonearetechnicallyfeasibleor economicallyreasonable.

VII. ENVIRONMENTAL IMPACT

24. Theenvironmentalharmaddressedby Petitionerandinvestigatedby theIllinois

EPAinvolvesthetoxicity of TDS andsulfatesto aquaticlife. ThePetitioner’senvironmental

consultantevaluatedtherelativetoxicities ofTDSandsulfateto aquaticlife. Toxicity testing

usingnativeaquaticorganismshasalsobeenconductedfor otheradjustedstandardjustifications.

See,footnote1 above. TheIllinois EPA agreesthatbasedon this andothertoxicity studiesthat

no adverseimpactsto aquaticlife in thereceivingstreamwouldbeexpectedat thehighest

predictedstreamconcentrationsofTDS andsulfate. TheIllinois EPA agreeswith Petitioner’s

conclusionthatthe levelsdischargedarenot likely to haveanyadverseeffectson the aquaticlife

expectedto residein McCook Ditch.

25. MSC’s consultantlookedat impacton downstreamindigenousaquaticlife ofthe

proposedadjustedstandardusing aliteraturereviewcoveringtypical freshwaterfish (bluegill,

largemouthbass,andchannelcatfish). TheLC5O mortality ratefor thesespecieswasfoundto

rangefrom 14,000to 17,500mg/L ofTDS and 10,000to 11,000mg/L sulfate. Pet.at 11. The
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Petitioner’sconsultantalsoreviewedarecentstudyconductedbyHuff & Huff andpresentedby

Rhodia,Inc. andThornCreekBasinSanitaryDistrict in AS 0 1-9. Pet.at 11. TheIllinois EPA

agreedwith theconclusionsofthatstudy andrecommendedtheBoardgrantthat adjusted

standard.Thatstudy lookedat chronictoxicitytestsfor TDS andsulfateon aspeciesofwater

fleaandtheflatheadminnowandfounda no observedeffectconcentrationof 2,970mg/L TDS

and1,388mg/L ofsodiumsulfate(theform ofsulfateat issuein thatcase). Pet. at 11.

26. MSCpresentedevidencein its Petitionandtechnicaljustificationdocumentthat

its operationsdo not significantly raiseTDSandsulfatelevelsabovethelevel foundnaturallyin

thebackgroundgroundwater.TheIllinois EPA agreeswith Petitioner’sstatementsthatits

processofpumpingsomegroundwaterseepagefor usein washingsomeofits productdoesnot

contributesignificantly to the inability ofMSC’s dischargeto meetthegeneralusewaterquality

standards.Geologicalinformationwaspresentedregardingthepresencein theshallowaquifer

flowing into MSC’s quarryofbackgroundTDS levelsfrom 1,200to 1,600andsulfatelevels

from 500 to 700 mg/L. Pet.at 5. Petitioner’senvironmentalconsultantestimatedthata6 mg/L

increasein TDS and3 mg/L increasein sulfatein theSanitaryandShipCanalcanbe attributed

to MSC’s discharge.Pet.at 6. Dischargemonitoringby MSC finds averageTDSlevelsof 1,299

mg/L with a rangeof 1,070mg/L to 1,400mg/L. Sulfateshavebeenmonitoredfrom MSC’s

effluent at anaverageof427 mg/L with arangefrom 351 mg/L up to 524 mg/L. Pet. at 6.

27. TheIllinois EPA agreeswith theconclusionofMSC’s consultantthatthecurrent

dischargeis not havingadetrimentaleffecton existingaquaticlife in the McCookDitch andthe

proposedadjustedstandardrelief is lower thannecessaryto protectthatlife. Undermost

conditions,therewill bewaterfrom othersourcesin thereceivingstreamthatwill dilute the

quarrywater’sTDS andsulfatecontent. Underconditionsofwinterrunoffwhenareastreets
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havebeensalted,higherTDS concentrationswill be foundupstreamofthequarrydischarge.

Thisrunoff is high in chlorides,which arenot atissuein the quarrydischarge.McCook Ditch

maysufferfrom someoftheproblemsof otherurbanstreamsthatreceivesaltyrunoffduringthe

winterandearlyspring,but theIllinois EPAdoesnot find thatthequarrydischargeexacerbates

theseconditionsandmayevenbe helpingtheoverall qualityofthe stream.In addition,theTDS

andsulfatestandardsweresetprimarily to protectdomesticatedlivestockwateringwhich, asan

urbanizedarea,theMcCookDrainageDitch doesnot supportasause.

VIII. PETITIONER’S JUSTIFICATION OF PROPOSEDADJUSTEDSTANDARD

28. TheBoardmustreviewthejustification for aproposedadjustedstandardpursuant

to 35 Ill. Adm. Code 104.426. This rule providesthat the Petitionermustjustify its adjusted

standardconsistentwith Section27(a)of theAct, 415 ILCS 5/27(a)(2000).Thatsectionrequires

the Board to takeinto accountfive specifiedfactorswhenpromulgatingregulations,including

adjustedstandards:theexistingphysicalconditions;the characterofthe areainvolved including

surrounding land use; zoning classifications;nature of the receiving water body; and the

technicalfeasibility andeconomicreasonablenessof measuringor reducingtheparticulartypeof

pollution. It is the Illinois EPA’s conclusion,basedon the facts identified in the preceding

sectionsof this Recommendation,that thesefactorspoint in favor of the grantof an Adjusted

Standardto thePetitioner.

29. Additionally, 35 Ill. Adm. Code 104.426(a)restatesthe four additional factors

specifiedin Section 28.1 of the Act [415 ILCS 5/28.1], to be provenby the Petitioners:the

Petitioners’ relevantfactorsaresubstantiallyand significantly different from the factors relied

upon by the Board in adoptingthe generalregulationapplicableto the Petitioners;that these

factors justify an adjusted standard; the requestedadjusted standardwill not result in
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environmentalor health effects substantiallyor significantly more adversethan the effects

consideredby theBoardin adoptingthe rule of generalapplicability; andtherequestedadjusted

standardis consistentwith any applicablefederallaw.

30. In makingits Recommendationto the Board, the Illinois EPA concludesthat no

additional environmentalharmwill resultfrom a grantoftherequestedrelief. TheIllinois EPA

alsoconcludesthat therequestedadjustedstandardwill not result in environmentalimpactsthat

are “substantiallyor significantly” more adversethan the effectsconsideredby the Board in

adoptingtherule ofgeneralapplicability. Given thezero7Q10natureoftheMcCook Ditch, the

Illinois EPA agreesthat the proposedadjustedstandardsof 1,900 mg/L TDS and 850 mg/L

sulfate are appropriateand necessaryfor the quarry to continue its currentoperationsin an

economicallyfeasiblemannerandthat theselevelswill causeno harmto thereceivingstream.

31. Impossibility is anelementofthejustificationpresentedby MSC in this case.

MSC mustpumpgroundwaterout ofthequarryor it will fill with waterandits operationwill be

forcedto cease.MSC cannotpreventtheelevatedlevelsofTDS andsulfatesenteringthequarry

andits optionsfortreatingthewaterbeforedischargeareexpensive,createnewenvironmental

consequencesandwill not resultin significantimprovementto thewaterqualityoftheMcCook

Ditch. TheIllinois EPA doesnot believetheBoardconsideredthesefactorsin establishingthe

generalusewaterquality standardfor TDS andsulfates. Furthermore,theBoardwasnot ableto

considerthetoxicity studiescurrentlyavailablein settingthisstandard.TheIllinois EPA is

currentlyreviewingtoxicity studiesto evaluatewhethernewsciencesupportsachangeto the

generalusewaterquality standarditself. As indicatedabove,the Boarddevelopeda water

quality standardin theearly 1970’sthatit believedwasnecessaryto protectwateringlivestock,

fish andthepublic watersupply. Livestockwateringis notanissuein this casesincepublic
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accessto thiswaterbodyis limited, no stockwateringoccursin thevicinity oftheMcCook

Ditch, andtheVillage ofMcCook’szoningordinanceprohibitsstockwateringin thisarea. Pet.

at 13, 15. In this case,thegroundwateritself is thesourceofthecontaminationandits discharge

will haveno knownimpacton apublic watersupply. MSChasalso demonstratedtherewill be

no harmto existing aquaticlife if this adjustedstandardis granted.TheIllinois EPAagreesthat

thefactorspresentin this casearedifferentthanthefactorstheBoardwaslooking at andtrying

to protectin developingtherule ofgeneralapplicability.

IX. CONSISTENCY WITH FEDERAL LAW

32. TheexistinggeneraluseIllinois waterqualitystandardshavebeenapprovedby

U.S. EPA. Theproposedadjustedstandardsfor waterquality, if adoptedby theBoard,will be

submittedfor approvalto U.S.EPA. MSC correctlypointsout thattheBoardcangrantthis

adjustedstandardpetitionwithout runningafoul ofthemandatesofthe CleanWaterAct.

X. HEARING

33. Petitionerhaswaivedits right to ahearingin thismatter. TheIllinois EPA agrees

thatno hearingis necessaryfor theBoardto makeadeterminationon thisrequestfor Adjusted

Standard.

XI. RECOMMENDATION AND CONCLUSION

34. TheIllinois EPA recommendsthatPetitioner,Material ServiceCorporation,be

grantedtherequestedadjustedstandard,pursuantto 415ILCS 5/28.1 andconsistentwith 415

ILCS 5/27(a),from theTotalDissolvedSolidsandSulfaterequirementscontainedin 35 Ill.

Adm. Code302.208,for thePetitioner’sVillage ofMcCook,Cook County,Illinois quarry

facility. The Illinois EPAdoesnot believetherequestedadjustedstandardfrom 35 Ill. Adm.

Code304.105or 406.202arenecessaryin this case,asan adjustedTDSandsulfatewaterquality
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standardfor theMcCookDitch will ensurethat MSC’s dischargedoesnot causeofviolation of

anywaterqualitystandards.MSC requeststheadjustedstandardfor theentireMcCook

DrainageDitch from the
47

th StreetCulvertto the SummitConduit. Typicallythe Illinois EPA

would recommendthatanadjustedwaterqualitystandardbeginatthepoint ofdischarge,but in

this case,thedescriptionprovidedby Petitionersprovidesclarity andonly includedafew

hundredadditionalyardsofthestreamsegmentandis acceptableto theIllinois EPA.

WHEREFORE,for thereasonsstatedherein,theIllinois EPArecommendsthatthe

Pollution ControlBoardGRANT theAdjustedStandardPetitionofMaterial Service

Corporation.

RespectfullySubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

BYi~4~2Ui/(LIL
DeborahJ.williams
AssistantCounsel
Division ofLegalCounsel

DATED: April I~2002
1021 N. GrandAve. East
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544
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STATE OF ILLINOIS )

COUNTY OF SANGAMON
)
)
)

SS

PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedMOTION FOR LEAVE TO FILE

RECOMMENDATION INSTANTER AND RECOMMENDATION OF THE ILLINOIS

ENVIRONMENTAL PROTECTION AGENCY upon thepersonto whomit is directed,byplacing a

copyin anenvelopeaddressedto:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
(OVER NIGHT MAIL)

BradleyHalloran,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
(OVER NIGHT MAIL)

RichardElledge
GouldandRatner
222 NorthLaSalleStreet
Chicago,Illinois 60601
(OVER NIGHT MAIL)

RobertLawley
ChiefLegalCounsel
Illinois Departmentof NaturalResources
222North LaSalleStreet
Chicago,Illinois 60601
(FIRST CLASS MAIL)

andmailing it from Springfield, Illinois on April 12,2002with sufficientpostageaffixed as indicated

above.

this
12

th day of April 2002

NotaryPublic

~OFFICJALSEAL~.
BRENDA BOEHNER

ç. NOTARY PUBLIC, STATE OF ILLINOIS ~
~:MVCOMMISS!ON EXPIRES 1

SUBSCRIBEDAND SWORN TO BEFORE ME

THIS FILING IS SUBMITTED ON RECYCLED PAPER


